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INTRODUCTION 

Wyoming's  ability  to  grow,  to  produce,  and  to  prosper  is  directly  limited 
by  the  extent  to  which  water  is  available.   The  utilization,  conservation  and 
beneficial  application  of  water  must  be  pursued,  and  this  pursuit  must  result 
in  projects  that  efficiently  capture,  store,  transport  or  recapture  this 
resource. 

The  Yellowstone  River  Compact  contains  a  provision  that  restricts  water 
from  being  diverted  out  of  the  Yellowstone  River  Basin.   Over  the  years,  this 
restriction  has  inhibited  further  development  of  water  in  this  drainage  area. 
The  purpose  of  this  study  is  to  examine  the  Compact,  the  ramifications  and 
interpretations  of  that  restriction,  and  the  possibilities  of  amendment  or 
modification. 
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AGRICULTURE 

At  the  time  most  compacts  were  written,  availability  of  water  for 
agriculture  was  of  paramount  importance  to  the  economy  of  the  state. 
Wyoming's  initial  growth,  like  most  of  the  western  states,  was  due  primarily 
to  agriculture.   It  was  agricultural  opportunities  that  lured  Americans 
westward.   Successful  ranching  and  farming  was  contingent  on  knowing  that 
water  could  continue  to  be  used  and  diverted  by  those  who  first  began  to 
utilize  it.   State  laws  began  to  adhere  to  the  doctrine  of  prior 
appropriation,  or  'first  in  time,  first  in  right'.   Users  had  to  have  the 
security  of  knowing  their  use  would  retain  a  senior  priority  as  demand 
increased.   This  was  a  natural  course  for  the  law  to  take  in  a  semi-arid  land 
where  water  was  invaluable. 

Agriculture  became,  and  remains,  the  chief  user  of  diverted  water. 
Today,  use  in  Wyoming  breaks  down  as  follows: 

Average  Annual  Consumption(million  acre  feet) 
Crop  Irrigation  2.3  or  79% 

Reservoir  Evaporation       .4  or  14% 
Municipal  and  Industrial     .2  or   7% 

2.9    100% 
These  statistics,  and  others  in  this  report,  are 
provided  by  the  Wyoming  State  Engineer's  Office  and 
represent  average  estimates,  subject  to  change. 
Because  agriculture  holds  the  rights  to  almost  80%  of  the  surface  water 
used  in  the  state,  new  demands  have  been,  and  will  continue  to  be,  at  its 
expense.   Care  must  be  taken  to  prevent  the  erosion  of  the  agricultural  base 
on  which  the  state  was  founded.   In  all  probability,  agricultural  activities 
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will  continue  to  exist  and  produce,  long  after  energy  and  other  resource 
activities  cease.   In  order  to  avoid,  or  lessen  the  impact,  the  state  and 
private  enterprise,  separately  and  collectively,  must  pursue  other 
alternatives  such  as  storage,  inter  or  intra-basin  diversions  and  technologies 
to  improve  efficiency  of  existing  uses. 

INTERSTATE  WATER  CONFLICTS 

Before  taking  a  closer  look  at  the  Yellowstone  River  Compact,  a  brief 
history  of  the  evolution  of  western  interstate  water  law  is  necessary  to 
provide  an  understanding  of  this  issue. 

Traditionally,  there  are  two  mechanisms  available  to  resolve  interstate 
water  disputes,  one)  Interstate  Compacts  and  two)  Court  Decrees. 

In  1911,  Wyoming  started  proceedings  in  the  Supreme  Court  against 
Colorado  to  limit  the  Colorado  diversions  from  the  Laramie  River.   The  Supreme 
Court  ruled  on  this  case  in  1922,  but  several  other  stipulations  proved  to  be 
necessary  in  1939  and  1957. 

In  the  mid-1930 's  Nebraska  filed  an  action  against  Wyoming  in  United 
States  Supreme  Court  to  prevent  damage  to  irrigators  who  held  senior  water 
rights  on  the  North  Platte  River.   In  1945,  the  Supreme  Court  handed  down  its 
decree  which  protected  vested  rights  to  the  extent  possible  in  an 
over-appropriated  river.   Priority  of  appropriation  was  the  guiding  principle. 

Conflicts  between  the  water  users  on  Teton  and  South  Leigh  Creeks  in 
Wyoming  and  Idaho  were  resolved  by  decree  of  the  United  States  District  Court 
in  1941. 

Wyoming  is  also  affected  by  an  International  Treaty  between  the  United 
States  and  Mexico  which  divided  the  waters  of  the  Colorado  River.   The  Green 
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River  in  Wyoming  is  a  major  tributary  of  the  Colorado  River,  and  thus  affected 
by  the  Treaty. 

These  decrees  represent  the  instances  where  Wyoming  was  not  able  to  come 
to  an  agreement  over  the  use  of  interstate  streams  with  her  neighboring 
states.   The  more  cooperative  approach  was  through  the  negotiation  of  an 
interstate  compact. 

The  Compact  Clause  provided  for  in  the  United  States  Constitution, 
(article  1,  section  10,  clause  3),  has  been  repeatedly  used  by  the  States  as  a 
means  of  resolving  interstate  water  differences.   As  Americans  pushed 
westward,  and  development  began  to  place  demands  on  water  supplies,  it  became 
evident  that  agreements  would  have  to  be  written  between  states  to  determine 
the  equitable  use  of  water  that  crossed  state  boundaries. 

The  first  major  compact  was  the  Colorado  River  Compact.   It  has  come  to 
be  known  as  the  'grandfather  of  water  allocation  compacts'.   This  compact 
involved  the  seven  states  of  the  Colorado  River  Basin  -  Arizona,  California, 
Colorado,  Nevada,  New  Mexico,  Utah  and  Wyoming.   This  compact  evolved  because 
of  the  concern  of  the  upper  basin  states  to  protect  their  reserved  water  for 
future  use  against  prior  appropriations  in  the  lower  basin  states.   The 
Supreme  Court  decision,  Wyoming  v.  Colorado,  upheld  the  doctrine  of  prior 
appropriation  without  regard  to  state  lines.   This  served  as  a  stimulus  to  the 
upper  basin  states,  who  generally  were  not  developing  as  rapidly  as  their 
neighbors,  to  claim  a  portion  of  the  water  flowing  across  their  state  lines 
for  future  use. 

The  Colorado  River  Compact  was  agreed  to  in  1922  and  considered  to  be  a 
victory  over  the  lower  basin  states.   It  was  written  to  provide  assurance  that 
when  water  resource  development  was  needed,  it  would  not  be  impaired  or 
precluded.   It,  however,  only  apportioned  the  water  between  two  sub-basins, 
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upper  and  lower,  but  not  among  the  individual  states. 

It  wasn't  until  1947,  when  the  federal  government  mandated  that  no 
projects  could  be  constructed  until  the  individual  states  completed  their  own 
allocation  agreements,  that  Wyoming  and  the  other  upper  division  states  of 
Colorado,  New  Mexico  and  Utah  began  to  negotiate  the  Upper  Colorado  River 
Compact.   This  compact  divided  the  consumptive  use  on  an  annual  basis  among 
the  four  states. 

The  State  of  Wyoming  is  a  party  to  seven  water  allocation  compacts.   The 
basic  purpose  of  all  of  these  compacts  was  to  accomplish  an  equitable 
apportionment  of  water  in  a  particular  drainage  basin  in  an  amicable  manner. 
These  compacts,  in  chronological  order,  are: 

Colorado  River  Compact   (1922) 

Belle  Fourche  River  Compact   (1943) 

Upper  Colorado  River  Compact   (1948) 

Snake  River  Compact   (1949) 

Yellowstone  River  Compact   (1950) 

Bear  River  Compact   (1955) 

2 
Upper  Niobrara  River  Compact   (1962) 

Through  these  compacts,  court  decrees  and  treaties  Wyoming  is  bound  by 

3 
law  to  provide  11.5  million  a/f  to  sources  outside  the  state.   By  using  the 

formula,  STATE  PRODUCED  +  IMPORTED  -  USE  -  COMPACT  COMMITMENTS  =  REMAINDER 

AVAILABLE,  it  is  possible  to  determine  approximately  how  much  water  Wyoming  is 

entitled  to,  but  has  yet  to  develop. 

15.8  million  a/f  is  produced  within  the  state,  and  1.5  million  a/f  flows 

into  the  state,  for  a  total  of  17.3  million  a/f  of  available  surface  water. 

After  subtracting  the  2.9  currently  used,  and  the  11.5  required  outflow,  there 

4 
is  roughly  3  million  a/f  remaining  for  future  development. 
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Without  these  compacts,  it  is  likely  that  other  states  would  have  surged 
ahead  and  developed  their  water  resources  more  rapidly  than  the  state  of 
Wyoming,  and  therefore  held  senior  water  rights  through  prior  appropriation. 
In  spite  of  compacts  and  state  laws,  it  is  commonly  acknowledged  that,  in  some 
basins,  downstream  users  are  already  using  more  than  their  allocated  share. 

Compact  protection,  therefore,  may  not  in  reality,  be  sufficient.   The 
state  of  Wyoming  should  take  every  conceivable  action  to  make  sure  that  its 
'fair  share'  will  always  be  available.   In  some  instances  judicial 
determinations  may  have  to  be  made  as  a  means  of  clarifying  inequalities  or 
rectifying  injustices. 

As  the  traditional  use  of  water  moves  away  from  agriculture  and  more 
toward  municipal  and  industrial,  competition  for  remaining  resources  will 
increase.   It  may  be  that  existing  compacts  are  inadequate  to  cope  with  these 
'changes  in  use'.   Except  for  recently  negotiated  compacts,  they  do  not 
address  interstate  groundwater  bodies.   Nor  were  they  designed  to  solve 
interstate  concerns  involved  in  the  transportation  of  water  in  energy-related 
matters,  such  as  slurry  pipelines. 

There  are  many  constraints,  not  just  in  compacts,  but  in  state  and 
federal  laws,  which  inhibit  the  further  development  of  water  resources. 
Vagueness  in  some,  and  inflexibility  in  others,  creates  a  tendency  for  legal 
resolutions,  either  through  the  court  system  or  the  legislative  process. 

Water  law  experts  generally  support  the  compact  as  the  best  means 
available  to  reach  an  equitable  apportionment.   A  compact,  when  ratified,  is 
as  final  as  any  court  decree.   Although  a  compact  can  be  very  difficult  to 
negotiate,  it  avoids  pitfalls  and  insecurities  associated  with  litigation. 
Compacts,  if  well-drawn,  can  be  flexible.   They  should  provide  for 
modification  or  adjustment  to  meet  changing  circumstances. 
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As  Jerome  C.  Muys,  a  noted  expert  on  this  subject  has  observed  on  the 

question  of  whether  or  not  Congress  should  become  involved  in  future 

controversies: 

It  would  seem  preferable  for  the  affected  states  to 
determine  their  own  water  destiny  by  agreement,  rather 
than  have  it  decided  by  a  Congressional  majority 
which  may  have  little  interest  in  the  problems  peculiar 
to  a  region,  or  whose  votes  may  be  influenced  by 
political  considerations  wholly  unrelated  to  the 
merits  of  a  particular  basin's  water  problems. 


In  the  past,  the  Supreme  Court  has  felt  that  the  States  should  attempt  to 

settle  such  disputes  among  themselves,  rather  than  involve  the  Court's 

adjudicatory  powers: 

Controversies  between  states  over  the  waters  of 
interstate  streams  involve  interests  of  quasi- 
sovereigns,  present  complicated  and  delicate 
questions,  and  due  to  the  possibility  of  future 
change  of  conditions,  necessitate  expert  administration 
rather  than  the  judicial  imposition  of  a  hard  and  fast 
rule. 

It  is  in  the  best  interests  of  states  to  accomplish  changes  within  the 

existing  framework  of  the  appropriate  compact  commissions  whenever  possible. 

Mr.  Floyd  Bishop,  former  Wyoming  State  Engineer,  has  commented  on  the  role  of 

the  compact  commission: 

...this  is  still  the  most  satisfactory  method  of 
resolving  interstate  differences  which  has  yet  been 
found.   Even  though  most  of  the  existing  compacts 
were  drafted  at  a  point  in  time  when  agricultural 
water  uses  were  the  major  consideration,  the 
terminology  and  the  approach  are  generally  adaptable 
to  other  uses  such  as  the  water  uses  connected  with 
mineral  development 

Mr.  Bishop  has  also  pointed  out,  however,  that  "...if  decisions  of  the  compact 

commissions  are  unacceptable  to  the  states  involved,  then  litigation  would  be 

,   „  9 
in  order  . 
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The  compact  can  potentially  be  the  mechanism  by  which  future  interstate 
water  disputes  are  resolved.   The  success  or  failure  of  this  approach  depends 
on  many  factors.   Jerome  C.  Muys  has  outlined  some  of  these  requirements: 

-  Availability  and  adequacy  of  the  legal  and 
administrative  authority  that  may  be  exercised 

-  Degree  of  difficulty  in  creating,  implementing, 
and  altering  a  compact 

-  Ability  to  respond  expeditiously  to  changing  needs 
and  conditions 

-  Ability  to  which  the  compact  affords  meaningful 
public  participation  and  planning 

-  Ability  to  facilitate  and  achieve  productive 
cooperation  and  coordination  among  the  federal 
state,  local  and  private  interest  groups 

There  are  many  opinions  on  whether  or  not  the  Yellowstone  River  Compact 

Commission  will  be  able  to  handle  disagreements  and  possible  changes  within 

its  own  framework.   We  need  to  take  a  look  at  these  varying  opinions,  as  well 

as  the  Compact  itself. 

YELLOWSTONE  RIVER  BASIN 

Our  main  concern  in  this  study  are  the  streams  and  rivers  of  the 
Yellowstone  River  Basin.   Robert  H.  Brown,  in  his  book  Wyoming,  provides  a 
general  description  of  this  river  system.   The  following  is  a  brief  summary  of 
the  area  this  basin  encompasses. 

The  Yellowstone  River  itself  rises  in  the  Washakie  Mountains  southeast  of 
Yellowstone  National  Park.   It  flows  into  Wyoming's  largest  natural  lake  - 
Yellowstone  Lake.   After  flowing  through  the  Lake,  the  river  enters  the 
Yellowstone  Canyon  and  leaves  the  park  and  the  state.   None  of  this  river  can 
be  diverted  for  use  within  the  state  of  Wyoming,  due  to  a  restrictive  clause 
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in  the  Yellowstone  River  Compact.   It  is  joined  in  Montana  by  the  Clarks  Fork, 
Wind-Big  Horn,  Tongue  and  Powder  Rivers.   Together  these  rivers  drain  about 
one-third  of  Wyoming.   All  total,  there  is  approximately  2.2  million  a/f  of 
water  yet  available  for  use  in  Wyoming  under  the  Compact.   This  basin, 

therefore,  provides  over  70%  of  the  unused,  unappropriated  water  in  the 

12 
state. 

It  should  be  pointed  out,  that  it  is  likely  that  storage  will  be 
necessary  to  distribute  any  of  this  water  to  where  or  when  it  is  needed.   By 
nature,  these  sources  are  not  necessarily  in  the  areas  of  most  demand,  and 
there  are  few  good  storage  sites  in  close  proximity. 

The  Clarks  Fork  rises  in  Montana  on  the  west  side  of  the  Beartooth 
Mountains  and  flows  into  Wyoming  around  the  southern  end  of  those  mountains, 
and  then  re-enters  Montana.   Use  in  Wyoming  is  mainly  for  irrigation.   Annual 
quantities  yet  available  have  been  estimated  to  be  about  424,000a/f. 

The  most  important  tributary  of  the  Yellowstone  River  is  the  Wind-Big 
Horn  system.   The  Wind  River  rises  on  the  Continental  Divide  near  Togwotee 

Pass.   Where  the  course  changes  to  the  north  it  is  joined  by  the  Popo  Agie 
River.   Before  it  enters  the  Wind  River  Canyon,  the  Boy sen  Dam  creates  the 
Boysen  Reservoir.   After  passing  through  the  canyon  into  the  Big  Horn  Basin, 
the  river  is  called  the  Big  Horn.   Within  that  basin  are  the  Greybull  River 
and  the  Shoshone  River,  the  latter  containing  the  impounded  waters  of  the 
Buffalo  Bill  Reservoir.   Before  the  Big  Horn  crosses  the  Montana  boundary,  the 
backed-up  waters  of  the  Yellowtail  Dam  create  Wyoming's  portion  of  the  Big 
Horn  Canyon  National  Recreation  Area.   The  Wind-Big  Horn  system  yields  the 
second  highest  amount  of  water  in  the  state.   There  is  approximately  1.56 
million  a/f  of  water  theoretically  available  to  Wyoming.  Much  of  this  is 
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tied-up  in  an  ongoing  dispute  with  Indian  tribes  on  the  Wind  River 
Reservation. 

East  of  the  Big  Horn  Mountains,  the  Tongue  River  and  its  tributaries 
cross  quickly  into  Montana.   It  has  94,000  a/f  yet  available.   Farther  east, 
the  Powder  River  drains  most  of  Wyoming's  northern  Great  Plains.   The  Powder 
River  and  most  of  its  tributaries,  chiefly  Crazy  Woman  Creek  and  Clear  Creek, 
originate  in  the  Big  Horn  Mountains,  to  the  south  of  the  Tongue's  sources. 
Powder  River  water  is  used  less  than  the  Tongue's,  and  most  of  that  is  for 
irrigation.   About  165,000  a/f  remains  to  be  developed. 

The  total  average  outflow  of  water  from  the  Yellowstone  River  Basin  is 

13 
6.8  million  a/f,  or  47%  of  the  entire  state's  outflow  of  14.4  million  a/f. 

2.2  million  a/f  of  this  is  water  entitled  to  Wyoming  under  the  Compact,  but  as 

yet  undeveloped. 

YELLOWSTONE  RIVER  COMPACT 

The  Yellowstone  River  Compact  was  signed  on  December  8,  1950.   The 
signatory  states  were  Montana,  North  Dakota  and  Wyoming.   The  rivers 
controlled  under  the  Compact  are  the  Yellowstone  River  and  its  tributaries  - 
Clarks  Fork,  Wind-Big  Horn  (but  not  including  the  Little  Big  Horn),  Tongue  and 
Powder  Rivers.   Yellowstone  National  Park  waters  were  exempted  from  the 
Compact.   Wyoming  ratified  the  Compact  on  January  27,  1951. 

Basically,  the  Compact  divided  the  waters  of  the  four  tributaries.   It 
did  not  allocate  by  percentage,  the  main  stem,  which  runs  primarily  in  the 
state  of  Montana. 

To  all  tributaries,  the  Compact: 

1.    Recognizes  all  existing  rights  as  of  January  1,  1950, 

and  excludes  them  from  any  regulation  under  the  Compact 
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2.  Provides  that  existing  and  future  domestic  and  stock- 
water  uses  and  stockwater  reservoirs  up  to  a  capacity 

of  twenty  a/f  are  exempted  from  provisions  of  the  Compact 

3.  Provides  that  supplemental  supplies  needed  for  the  full 
use  of  the  rights  prior  to  1950  are  excluded  from 
regulation  under  the  Compact 

4.  Provides  that  no  water  shall  be  diverted  from  the 
Yellowstone  River  Basin  without  consent  from  all  states 

5.  Divides  the  remaining  unused  and  unappropriated  water 
between  the  states  of  Montana  and  Wyoming  on  the  basis 
of  percentages  of  total  divertable  flow 

Each  tributary  is  divided  as  follows: 

Clarks  Fork 

Wyoming   60% 
Montana  40% 

Big  Horn  River 

Wyoming   80% 
Montana   20% 

Tongue  River 

Wyoming  40% 
Montana  60% 

Powder  River 

Wyoming  42%  , 
Montana  58% 

The  Compact  is  not  a  comprehensive  allocation  of  all  interstate  rivers  in 
the  basin.   It  completely  exempts  Yellowstone  National  Park  from  any  of  the 
provisions,  so  outflow  of  the  Yellowstone  River  from  the  Park  is  not  available 
to  Wyoming,  although  it  lies  within  the  state  boundaries. 

It  would  be  natural  for  the  Little  Big  Horn  River  to  be  included  because 
it  is  part  of  the  drainage  basin,  and  it  flows  across  state  lines.   It  was 
expressly  excluded,  however,  because  of  disagreement  over  Indian  water  rights 
on  the  river  at  the  time  of  negotiation.   This  is  still  an  ongoing  problem, 
and  Indian  water  rights  are  the  subject  of  several  current  law  suits. 

This  Compact  is  different  from  most  other  compacts  in  that  it  prohibits 
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water  from  being  diverted  out  of  the  basin  without  approval  from  the  signatory 
states.   The  Snake  River  Compact  also  includes  this  type  of  a  restriction. 

While  some  compacts  left  it  up  to  each  state's  chief  water  officials  to 
work  out  regulations  necessary  to  implementation,  others  provided  for  the 
establishment  of  an  administrative  entity  to  develop  and  carry  out  provisions. 
The  Yellowstone  River  Compact  created  a  Commission  that  meets  annually.   The 
Commission  discusses  current  developments  in  the  basin  and  reports  on 
measurements  from  the  various  stream  gauging  stations  set  up  by  the  Compact. 

In  order  to  determine  exactly  how  much  water  would  be  available  after 
existing  uses  were  subtracted,  it  was  necessary  to  document  all  pre-1950  water 
rights  in  each  state.   According  to  the  Commission's  1981  Annual  Report, 

Wyoming  has  completed  this  process. 

Until  1973,  with  the  passage  of  the  Montana  Water  Use  Act,  Montana  did 
not  have  a  centralized  system  of  establishing  and  quantifying  its  water 
rights.   Filing  was  done  locally.   This  made  it  difficult  to  document  their 
pre-1950  water  rights.   In  fact,  this  process  is  still  not  completed. 

Documentation  has  been  the  major  ongoing  concern  facing  the  Commission. 
Of  particular  concern  to  both  states  are  the  Tribal  and  implied  Federal 
'reserved  rights'. 

Although  the  Compact  has  been  in  effect  for  over  thirty  years,  little  has 

been  done  to  effectuate  the  allocation  percentages.   In  its  Annual  Report,  the 

Commission  noted: 

At  the  present  level  of  water  resource  development, 
the  Commission  believes  that  a  program  of  intensive 
water  use  regulations  is  not  necessary. 

The  Commission  is  well  aware,  however,  that  interest  in  Yellowstone  River 

Basin  water  for  coal  development  and  other  needs  is  increasing. 

It  is  evident  that,  at  some  yet  undetermined  time, 
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division  of  the  waters  of  the  Yellowstone  River 
system,  as  allocated  (by  percentage}  by  Article  V 
of  the  Compact,  will  be  necessary. 

That  time  may  be  approaching  very  rapidly.   Many  studies  have  been  conducted 

in  recent  years  to  provide  an  overview  of  existing  uses  and  the  effects  of 

possible  future  demands  on  water  in  the  basin.   Generally,  these  studies  have 

come  to  the  conclusion  that,  even  though  overall  water  resources  are  adequate 

in  quantity,  all  requirements  will  not  be  met  without  providing  additional 

storage,  and/or  interbasin  transfers  of  water. 

ARTICLE  X 


Article  X  of  the  Compact  reads: 

No  water  shall  be  diverted  from  the  Yellowstone  River 
Basin  without  the  unanimous  consent  of  all  signatory 
states.   In  the  event  water  from  another  river  basin 
shall  be  imported  into  the  Yellowstone  River  Basin  or 
transferred  from  one  tributary  basin  to  another  by 
the  United  States  of  America,  Montana,  North  Dakota, 
or  Wyoming,  or  any  of  them  jointly,  the  state  having 
the  right  to  such  water  shall  be  given  proper  credit 
therefor  in  determining  its  share  of  the  v§ter  apportion- 
ment, in  accordance  with  article  five.... 

The  discussion  preceding  the  adoption  of  this  article  is  reviewed  on 

pages  nine  and  ten  in  the  original  minutes  of  the  fourth  negotiation 

20 
meeting. 

A  Mr.  Leonard,  a  representative  from  Montana,  wanted  to  insert  an 

amendment  which  would  require  unanimous  approval  prior  to  ANY  diversion  FROM 

or  WITHIN  the  basin.   His  proposed  language  read,  "...but  no  water  shall  be 

diverted  from  the  Yellowstone  River  Basin  or  from  one  tributary  basin  to 

i.21 
another  without  unanimous  consent... 

He  then  agreed,  after  some  discussion,  to  withdraw  the  language  "from  one 
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tributary  to  another".   A  Mr.  Vernon,  a  representative  from  the  Bureau  of 
Reclamation,  objected  to  the  inclusion  of  any  language  which  would  tie  the 
hands  of  persons  planning  future  developments.   Mr.  Leonard's  motion  died  for 
lack  of  a  second.   Mr.  Vernon's  objections  were  ignored,  for  then  a  Mr. 
Kingsbury,  also  a  representative  from  Montana,  moved  to  insert,  "no  water 

shall  be  diverted  from  the  Yellowstone  River  Basin  without  the  unanimous 

22 
consent  of  all  signatory  states",  and  the  motion  carried. 

The  second  part  of  Article  X  states  that  if  a  diversion  from  one 
tributary  to  another  is  accomplished,  then  the  state  doing  so  will  be  charged 
for  the  water  against  its  allocation.   It  is  assumed,  then,  that  Wyoming  could 
divert  water  from  one  tributary  to  another  within  the  Basin,  as  long  as  the 
amount  diverted  did  not  exceed  the  amount  allocated  to  it  in  the  stream  from 
which  it  was  taken. 

The  Compact  actually  assumes  that  the  states  will  be  involved  in  future 
diversions,  "The  remainder  of  the  unused  and  unappropriated  water  is  allocated 

to  each  state  for  STORAGE  or  DIRECT  DIVERSIONS  for  beneficial  use  on  new  land 

23 
and  for  other  purposes."  "   This  language  indicates,  while  they  recognized 

that  future  uses  would  be  for  irrigation,  they  did  perceive  other  uses, 

perhaps  for  industrial  and  municipal  consumption. 

This  restriction  on  diverting  water  from  the  basin  has  posed  a  problem  to 

those  interested  in  developing  the  waters  in  the  Yellowstone  River  Basin.   The 

original  apportionment  was  supposed  to  assure  that,  in  the  future,  when  need 

arose,  water  resource  development  would  not  be  impaired.   The  preamble 

language  even  outlined  this  goal,  "...to  encourage  the  beneficial 

24 
development".    In  light  of  present  realities,  Article  X  is  no  longer 

practical.   It,  in  fact,  discourages  the  beneficial  development.   It  is 

unreasonably  inflexible. 
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There  are  varying  legal  opinions  on  Article  X.   Legal  experts,  and  the 
Commission  itself,  do  not  agree  on  what  must  be  done  before  water  can  be 
diverted  out  of  the  basin.   Such  opinions  include,  one)  Approval  for  diversion 
be  granted  by  the  states'  representatives  on  the  Commission;  two)  Approval  be 
granted  by  each  states'  legislatures;  three)  Article  X  be  repealed  or  amended, 
in  the  same  manner  it  was  ratified  (legislative  and  congressional  approval); 
four)  Proceed  with  projects  that  may  eventually  cause  water  to  be  taken  from 
the  basin,  probably  inviting  subsequent  law  suits;  five)  Challenge  Article  X 
in  court  before,  or  after,  signatory  states  deny  consent  for  diversion. 

One  of  the  main  points  of  disagreement  is,  what  constitutes  'diverting 
water  from  the  basin'?  This  is  not  clear,  and  is  not  specifically  defined 
under  the  terms  of  the  Compact.   If  use  is  determined  by  the  actual  point  of 
diversion,  then  any  storage  located  within  the  basin,  whether  it  be  on-stream 
or  off-stream,  would  not  require  approval.   If  use  is  determined  to  be  at  the 
point  of  consumption,  then  any  purchase  by  industrial  or  municipal  users 
removing  the  water  from  the  basin  through  conveyance,  might  be  prohibited. 

If  the  Commission  decides  that  it  has  the  authority  to  approve  diversions 
from  the  basin,  there  is  another  problem.   North  Dakota  was  an  original 
signatory  state,  and  under  the  language  of  Article  X,  would  have  a  vote.   When 
the  Commission  was  established,  however,  North  Dakota  was  not  assigned  a 
voting  representative  position.   This  problem  may  appear  insignificant  when 
compared  to  other  difficulties,  but  it  may  be  sufficient  to  prevent  the 
Commission  from  taking  action. 

Floyd  Bishop,  a  former  Wyoming  State  Engineer,  has  commented  on  this 
confusion  of  authority: 

I  have  talked  with  a  number  of  those  who  were  involved 
in  the  Compact  negotiations,  and  they  are  generally  of 
the  opinion  that  the  Compact  Commission  was  intended  to 
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have  the  authority  to  grant  or  deny  such  consent,  but 
most  legal  scholars  feel  that  an  affirmative-legislative 
approval  by  each  of  the  states  is  required. 

He  goes  on  to  emphasize: 

Many  of  the  uncertainties  involved  in  the  language  of 
the  Yellowstone  Compact  could  be  worked  out  by  the  Compact 
Commission.   Some  provisions  may  have  to  be  litigated 
before  their  meaning  is  completely  clear. 


LEGAL  ARGUMENTS 

There  are  numerous  interpretations  of  Article  X.   These  legal  opinions 
attempt  to  put  the  out-of-basin  (often  referred  to  as  ' transbasin' ) 
restriction  in  perspective  by  taking  a  closer  look  at  the  entire  Compact,  and 
particularly  the  definition  of  certain  terms. 

Many  people  simply  seize  upon  Article  X  and  assume  that  no  water  can  be 
diverted  from  the  basin,  but  that  may  be  an  incorrect  assumption. 

1 .   Legal  enforcement  of  Article  X  could  only  occur  if  a  state  was 
injured  by  the  transbasin  diversion.   The  question  of  injury  would  be  related 
to  the  lack  of  return  flow,  resulting  from  a  more  consumptive  use.   Irrigation 
use  results  in  a  return  flow.   Depending  upon  the  efficiency  of  the  system, 
about  one-half  of  the  water  diverted  is  actually  consumed.   A  diversion 
outside  the  basin  would  deplete  the  flow  of  the  river  more  than  a  use  within 
the  basin  that  produces  a  return  flow. 

Many  people  contend  that  Article  X  was  intended  to  keep  the  water  within 
the  basin  so  that  the  return  flow  from  upstream  use  would  be  available 
downstream.   There  is  not,  however,  any  restriction  on  depletion  of  water  by 
users,  upstream  or  downstream.   Loss  from  a  more  consumptive  use  would  be 
shared  by  everyone,  and  any  depletion  would  reduce  the  amount  available  to 
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both  states.   There  is  no  restriction  in  the  Compact  on  the  type  of  use.   Each 
state  may  consume  what  it  pleases. 

If,  however,  Montana  would  successfully  challenge  Article  X  on  the  ground 
that  the  contemplated  use  at  the  time  the  Compact  was  written  (irrigation) 
assumed  return  flows,  and  that  it  did  intend  to  preserve  some  return  flow 
benefits  to  the  lower  states,  then  a  transbasin  diversion  might  be  harmful  to 
them.   This  harm  could  be  avoided. 

The  harm  at  most  would  be  only  their  entitled  share  that  it  would  have 
received  had  the  diversion  not  been  made.   To  avert  harm,  Wyoming  could  charge 
against  its  own  allocation,  the  amount  it  diverted,  plus  Montana's 
contemplated  lost  share  of  the  return  flow. 

This  has  been  done  in  instances  of  other  transbasin  diversions  and  water 
exchanges.   The  Court  has  upheld  this  approach  to  avert  harm,  as  long  as  the 
downstream  state  experiences  no  loss  of  entitled  water. 

2.   Transportation  of  reservoir  water  outside  of  the  basin  is  not 

restricted.   The  definition  of  'divert'  should  be  examined  and  the  use  placed 

in  context.   'Divert'  and  'Diversion'  are  defined  as  meaning: 

The  taking  or  removing  of  water  from  the  Yellowstone 
River  or  any  tributary .. .when  the  water  so  taken  or 
removed  is  not  returned  directly  into  the  channel  of 
the  Yellowstone  River  or  the  tributary  from  which  it 
is  taken. 

This  term  is  used  in  Article  V,  "...the  unappropriated  and  unused  water  is 

allocated  to  each  state  for  storage  of  direct  diversions  for  beneficial 

use."   This  language  can  be  interpreted  to  mean  that  once  the  water  is  stored 

in  a  reservoir,  it  is  diverted.   The  nature  of  the  use  is  irrelevant.   In 

other  words,  stored  water  can  be  used  consumptively  in  industrial  uses  or 

shipped  out  of  the  basin. 

It  should  be  noted  here,  that  the  Yellowstone  River  Compact  utilized  the 
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theory  of  'divertible  flow'  and  not  'depletion1,  as  the  method  of  allocation. 
The  divertible  flow  theory  divides  the  water  that  flows,  or  would  flow,  past 
some  defined  point  by  percentage  among  the  states.   The  depletion  theory,  on 
the  other  hand,  places  a  ceiling  on  the  beneficial  consumptive  use  of  water 
permitted  in  each  state,  and  implies  the  ability  to  measure  that  use. 
Basically,  this  choice  means  that  the  compact  does  not  have  a  specific 
depletion  accounting  procedure,  such  as  is  found  in  the  Colorado  and  Missouri 
River  Basin  Compacts. 

3.  The  restriction  on  diversion  has  no  application  to  water  rights  filed 
for  reservoirs  which  pre-date  the  Compact.   Since  the  right  to  divert  and 
store  water,  or  remove  it  from  the  original  basin,  was  recognized  in  Wyoming 
before  January  1,  1950,  the  Compact  does  not  alter  any  of  those  rights.   Water 
already  acquired  under  reservoir  permits  and  adjudications  could  be  sold, 
leased,  or  transferred  in  any  way  the  owner  desires,  provided  that  it  was  a 
beneficial  use,  and  in  the  public  interest. 

4.  Any  restrictions  other  than  those  outlined  in  Wyoming  law  would  be 
unconstitutional.   Wyoming  has  never  had  a  restriction,  unlike  other  Western 
states,  limiting  the  use  of  water  to  the  'basin  of  origin'.   In  fact,  there 
have  been  many  transbasin  diversions  in  the  state.   It  should  be  noted,  that 
there  are  numerous  more  examples,  not  mentioned  here,  of  how  Article  X  is 
contrary  to  the  Wyoming  constitution.   It  is  difficult  to  believe  that  the 
original  negotiators  would  have  consented  to  this  restrictive  language,  if 
they  knew  it  would  be  construed  to  violate  state  sovereignty. 

These  arguments  summarized  are:   1)  The  provision  requiring  consent  can 
only  be  viewed  as  operative  if  the  downstream  state  was  truly  harmed  by  the 
diversion.   2)  The  restriction  on  diversion  does  not  apply  to  water  rights 
which  pre-date  the  Compact,  in  any  way.   3)  Removal  of  reservoir  water  outside 
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the  basin  does  not  come  under  the  restriction  because  the  water  is  diverted 
and  measured  when  stored,  and  thereafter  under  Wyoming  jurisdiction.   4)  The 
restriction  would  be  unconstitutional  if  it  were  construed  to  prevent  the 
removal  and  use  of  this  water  outside  the  basin. 


MONTANA 

In  order  to  resolve  these  conflicts,  Wyoming  and  Montana  will  have  to 
pursue  a  greater  degree  of  cooperation.   Many  observers  believe  that  the  time 
is  right  for  some  'give  and  take'. 

Montana  experiences,  due  to  seasonable  variations  in  flow  and  local  usage 

in  some  sub-basins,  water  shortages.   They  acknowledge  that  future  consumptive 

requirements  will  have  to  be  satisfied  by  providing  additional  storage,  or 

establishing  inter-basin  transfers  of  water.   Most  of  the  problems  they  are 

facing  are  similar  to  Wyoming's.   In  a  study  conducted  by  the  Montana 

Department  of  Natural  Resources  and  Conservation,  it  is  noted: 

The  actual  amount  of  water  available  in  the  Yellowstone 

Basin  for  industrial  or  agricultural  development 

cannot  now  be  positively  quantified.   Questions  in  the 
following  areas  must  first  be  resolved:  existing  water 
rights,  Indian  water  rights,  federal  water  rights, 
existing  water„rights  litigation,  and  the  Yellowstone 
River  Compact. 

They  perceive  special  problems  arising  in  the  Tongue  and  Powder  River 

Basins,  because  of  periodic  water  shortages.   They  have  recommended  that  the 

state: 

1)  Enter  into  discussions  with  Wyoming  on  the  possibility 
of  initiating  joint  studies  on  proposals  for  augmenting 
water  supplies 

2)  Investigate  with  potential  users  water  marketing 
possibilities 
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3)   Conduct  special  studies. . .on  the  effects  of  increased 
storage. . .and  on  aqueduct  system  alternatives  to  storage. 

Montana  has,  historically,  been  less  enthusiastic  than  Wyoming  over  the 

prospects  of  energy  development.   As  their  study  found: 

For  many  residents  of  Montana,  that  report  was  a 
confirmation. .. that  massive  development  of  eastern 
Montana's  coal  threatened  to  deplete  the  state's  water 
resources,  vastly  increase  (their)  population,  and 
irreparably  alter  a  prized  and  envied  way  of  life.,- 
Others  welcomed  it  as  a  promise  of  economic  boom. 

The  study  recognizes  that  conflicting  demands  must  be  resolved,  and  that 
some  resolutions  might  be  achieved  through  cooperation  with  the  state  of 
Wyoming. 

It  should  be  noted  that  Montana's  problems  have  been  compounded  by 
requirements  for  instream  flows.   Their  Department  of  Game  and  Fish  has 
requested  reservations  of  vast  amounts  of  water  for  minimum  stream  flows. 
Providing  that  water  will  probably  necessitate  storage,  it  is  possible  that  an 
upstream,  joint  storage  project  located  in  Wyoming  would  be  a  solution 
advantageous  to  both  states.   Their  hefty  allocation  for  minimum  instream 
flows  and  the  needs  in  Wyoming  could  be  enhanced  through  storage  and  release 
techniques. 

It  is  encouraging  to  note  that  Montana  has  recently  passed  legislation 
that  grants  the  authority  to  their  Department  of  Natural  Resources  and 
Conservation  to  consent  to  diversions,  and  to  participate  in  discussions  about 
diversions  on  behalf  of  the  state,  after  initial  legislative  approval. 
(SB  243,  1981).   This  approach  may,  perhaps,  ease  future  negotiations. 

As  a  downstream  state,  Montana  is  overly  concerned  about  out-of-basin 
diversions.   Because  of  the  lack  of  any  return  flow,  they  are  skeptical  that 
this  type  of  use  may  cause  a  previously  unrealized  effect  on  the  overall 
amount  of  water  flowing  out  of  Wyoming  and  into  Montana.   Perhaps  storage 
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upstream  and  release  when  needed  would  help  relieve  their  seasonal  shortages 
and  deflate  or  ease  the  return  flow  argument. 

FEDERAL  AUTHORITY 

In  the  United  States  the  jurisdiction  over  water  quantity  and  quality 
is  divided  between  Federal  and  State  governments.   The  federal  control  is 
exercised  through  the  regulation  of  interstate  commerce,  navigation,  and 
'reserved  rights'.   Federal  'reserved  rights'  pertain  to  lands  withdrawn  from 
the  public  domain.   Such  lands  include  Indian  reservations,  national  parks, 
forests  and  monuments,  as  well  as  recreation  areas,  wildlife  refuges,  and  oil 
shale  reserves.   Under  the  Federal  Reservation  Doctrine,  it  is  assumed  that 
sufficient  water  is  to  be  reserved  to  support  the  purpose  for  which  the  land 
was  set  aside. 

Although,  in  general,  the  prerogative  of  allocation  was  given  to  the 
states,  state  water  laws  are  not  to  interfere  with  Federal  uses.   This 
situation  often  leads  to  disagreement  over  who  has  final  authority,  especially 
in  the  western  states  where  federal  ownership  is  high. 

This  continuing  federal-state  conflict  is  further  complicated  by  various 
federal  legal  restraints  such  as  the  Endangered  Species  Act,  the  Water 
Pollution  Control  Act,  and  the  Fish  and  Wildlife  Coordination  Act,  to  name  a 
few.   Implementation  and  interpretation  of  these  laws,  many  believe,  interfere 
with  the  state's  ability  to  develop  its  water  resources. 

As  Dr.  George  Radosevich,  a  Denver  Attorney  and  water  law  professor, 
summarizes: 

Overlapping  jurisdiction  at  federal  and  state  levels, 
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the  fugitive  nature  of  water,  complex  interstate  stream 
systems  and  agreements,  population  shifts  and  new  water 
demands  in  the  west  -  drawing  the  use  away  from 
traditional  agricultural  uses  -  has  brought  about  the 
current  crisis  between  federal  and  state  water  policies 
and  laws. 


The  overall  issue  of  water  development  has  become  highly  charged  and 
politically  sensitive  in  Wyoming.   A  multitude  of  factors,  including  recurrent 
drought,  will  continue  to  provide  the  impetus  for  action. 

INDIAN  'RESERVED  RIGHTS' 


In  1977,  the  State  of  Wyoming  filed  a  law  suit  to  resolve  conflicting 
water  rights  in  the  Big  Horn  River  Basin  between  the  Indian  Tribes,  the  state 
and  federal  governments,  and  thousands  of  private  water  users.   An  estimate  of 
nearly  three  million  a/f  of  the  Big  Horn  system  currently  flows  out  of  the 
state.   None  of  Wyoming's  share  of  this  water  can  be  developed,  however,  until 
the  state  can  determine  how  much  it  owns.   Quantification  of  the  'reserved 
right'  will  be  difficult.   The  Indian  Tribes  contend  that  it  is  not 
measurable,  but  open-ended,  since  it  is  not  tied  to  actual  use  but  future 
needs  as  well. 

One  of  the  important  issues  in  this  case  is  the  appropriate  date  or  dates 
for  the  Indian  Reservation.   Basically,  the  Tribes,  and  the  federal  government 
acting  as  trustee,  say  that  the  Indians  have  an  1868  priority  date,  relating 
to  when  the  Reservation  was  first  created.   Wyoming  asserts  that  the 
re-acquisition  or  restoration  dates  for  each  parcel  should  be  the  determining 
factor  for  setting  priority  dates.   This  approach  would  vary  the  dates  from 
1868  to  1974. 
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Other  matters  such  as  legal  and  factual  issues  relating  to  boundaries, 
and  other  U.S.  claims  for  water  have  been  the  topics  of  many  hearings  over  the 
past  several  years,  and  will  continue  even  after  this  case  is  decided.   The 
Special  Master,  Teno  Roncalio,  has  ruled  that  he  will  not  consider  the  issue 
of  water  administration  in  this  case,  leaving  open  the  possibility  of  more 
litigation  in  the  near  future.   Reports  and  recommendations  on  certain 
segments  of  this  ongoing  conflict  are  expected  to  be  filed  by  early  1983. 

The  Wyoming  Water  Development  Commission  has  been  understandably 
reluctant  to  continue  with  any  further  water  projects  in  this  basin  until  some 
quantification  is  available.   Just  receiving  permission  to  conduct 
hydrological  and  geo-technical  studies  on  the  Reservation  will  be  a  formidable 
task. 

Several  very  promising  options  for  upstream  storage  on  the  Wind  River 
have  been  put  on  hold  until  further  progress  can  be  made  in  the  adjudication 
of  existing  water  rights. 

LITTLE  BIG  HORN 

The  Little  Big  Horn  tributary  was  not  included  in  the  Compact's 
allocations.   It  was  decided  that  this  river  could  not  be  properly  included 
because  its  entire  drainage  area  in  Montana  was  within  a  Crow  Indian 
Reservation.   As  with  other  compacts,  there  was  a  reluctance  to  do  anything 
that  would  impair  Indian  rights.   Since  it  could  not  be  adequately  determined 
what  the  existing  users  were,  or  what  future  needs  might  require,  they  simply 
left  the  Little  Big  Horn  out  of  the  Compact. 

Interest  in  achieving  an  equitable  apportionment  of  this  river  was 
accelerated  several  years  ago  when  a  proposal  for  a  pipeline  in  Wyoming  was 
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made.   At  that  time,  the  Montana  Attorney  General  issued  an  opinion  that  the 
Little  Big  Horn,  in  fact,  was  intended  to  be  a  part  of  the  Yellowstone  River 
Compact.   It  just  did  not  allocate  the  water  by  percentage  between  the  states. 
Wyoming  disagreed. 

Until  each  state  knows  how  much  water  is  available  to  them,  it  is  not 
likely  that  any  projects  could  be  considered  feasible.   At  the  last 
Yellowstone  River  Compact  Commission  meeting,  committees  were  appointed  to 
discuss  the  options  available  to  resolve  the  apportionment.   Two  committees 
have  been  assigned  to  study  the  legal  and  engineering  questions.   Some  of  the 
basic  issues  are:  1)  Is  the  Little  Big  Horn  subject  to  the  Compact?   If  it  is 
not,  then  2)  Should  it  be  made  a  part  of  the  Compact?  or  3)  Should  a  separate 
compact  be  negotiated?  and  4)  Who  should  do  the  negotiating?   Whatever  method 
is  used  to  allocate  the  water,  the  major  obstacle  will  be  determining  Indian 
water  rights. 

Most  parties  involved  agree  that  before  an  allocation  can  take  place,  the 
current  litigation  between  Montana  and  the  Crow  Indian  Tribe  must  come  to  a 
close.   This  process  is  likely  to  take  several  years,  and  involves  such  issues 
as  what  court,  state  or  federal,  has  jurisdiction,  and  what  would  future 
Indian  use  entail?   The  Tribe  contends  that  their  'reserved  right'  entitles 
them  to  all  of  the  water  that  flows  across  the  reservation  for  existing  uses, 
as  well  as  any  conceivable  future  uses.   Since'  future  uses'  cannot  be 
quantified,  then  it  appears  that  no  allocation  can  be  made.   Uses  in  Wyoming 
might  impair  an  Indian  use  sometime  in  the  future.   A  judicial  decision  may  be 
the  only  way  for  this  stalemate  to  be  broken. 

Uncertainty  as  to  how  much  water  might  be  available,  has  not  prevented 
interested  parties  in  Wyoming  from  developing  projects  that  would  use  Little 
Big  Horn  River  water.   There  are  two  projects  in  the  1981  Wyoming  Water 
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Development  Commission  legislation  that  propose  to  use  this  water.   These  are 
the  Sheridan  Little  Horn  Water  Group  and  Fuller  Ranch  proposals.   The  Water 
Development  Commission  has  had  a  difficult  time  in  deciding  how  far  these 
projects  should  go  before  an  apportionment  is  achieved.   Both  projects  call 
for  "....developing,  obtaining  and  utilizing  hydrological,  engineering  and 
legal  information  to  expedite  and  assist  the  state  in  reaching  an  equitable 
apportionment  of  the  waters  of  the  Little  Big  Horn  among  the  Crow  Indian 
Tribe,  the  United  States,  the  State  of  Montana  and  the  State  of  Wyoming,  as 
soon  as  is  reasonable  possible." 

Studies  have  noted  that  this  much  basin  is  not  geographically  suited  for 
development.   The  topography  of  the  land  limits  the  options.   Even  if  storage 
sites  are  nearby,  the  best  sale  and  use  for  the  stored  water  will  be  out  of 
the  basin.   The  extensive  federal  ownership  will  also  be  prohibitive  in 
obtaining  the  necessary  right-of-way  permits. 

To  further  complicate  the  issue,  if  the  Little  Big  Horn  is  made  a  part  of 
the  Compact,  than  any  project  planning  on  diverting  water  out  of  the 
Yellowstone  River  Basin,  will  have  to  contend  with  the  restrictions  of 
Article  X. 

POWDER  RIVER  BASIN 

The  Wyoming  Water  Development  Commission  is  considering  the  feasibility 
of  projects  on  the  Powder  River.   The  intent  is  to  provide  water  for 
agricultural,  municipal  and  industrial  uses  in  northeast  Wyoming.   An  attempt 
will  be  made  to  identify  the  state's  interests  and  resolve  conflicting 
filings.   Water  development  in  this  basin  is  even  more  critical  due  to  the 
existence  of  vast  coal  reserves.   The  improved  market  for  coal,  and  re-newed 
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interest  in  synfuels,  will  provide  the  incentive  to  find  ways  to  use  available 
water. 

The  scope  of  work  has  been  roughly  outlined  to  include  how  much  water  is 
available  under  the  Compact,  to  look  into  the  possibility  of  'exchange'  with 
other  tributaries  in  the  Yellowstone  River  Basin,  and  analyze  the  existing 
filings.   There  have  been  numerous  filings  for  projects,  and  they  all  have 
different  priority  dates.   It  is  not  possible  to  develop  all  of  these  water 
rights;  there  is  simply  not  enough  water. 

One  project  was  ready  to  begin  construction  in  1974  -  The  "Hole  in  the 
Wall"  reservoir.   The  project  was  stalled  when,  among  other  reasons,  the 
developers  were  unable  to  gain  a  right-of-way  from  the  federal  government. 
The  first  application  for  this  reservoir  was  in  1940,  which  pre-dates  the 
Compact.   This  means  that  it  would  not  be  subject  to  the  allocation  provision, 
and  probably  not  the  out-  of-  basin  diversion  restriction. 

INTAKE  V.  YELLOWSTONE  RIVER  COMPACT  COMMISSION 

There  is  a  series  of  lawsuits  concerning  water  rights  in  the  Yellowstone 
River  Basin  instituted  by  the  Intake  Water  Company,  Inc.,  a  wholly  owned 
subsidiary  of  Tenneco,  Inc.  of  Houston,  Texas.   They  have  a  project  for  a  coal 
gasification  plant  in  Montana  using  water  from  the  Yellowstone  River.   This 
project  would  divert  water  from  the  basin,  and  it  would  probably  require 
approval  from  Wyoming  and  North  Dakota,  under  the  provisions  of  the  Compact. 
In  one  of  several  law  suits,  the  company  is  challenging  the  constitutionality 
of  Article  X  on  the  grounds  that  it  is  a  burden  on  interstate  commerce.   When 
this  law  suit  was  filed  in  Federal  District  Court  back  in  1973,  Intake  assumed 
that  they  would  be  receiving  the  permit  to  the  water  rights.   Due  to  many 
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factors,  including  a  moratorium  in  granting  water  rights  in  Montana,  they  have 
yet  to  receive  approval  from  the  state.   This  litigation  has  gone  on  for  nine 
years. 

In  1980  the  Court  requested  that  Intake  show  cause  why  the  case  against 
the  Commission  should  not  be  dismissed.   Intake  has  responded  to  that  request, 
and  a  panel  of  judges  will  be  hearing  the  arguments  some  time  this  year. 

This  is  the  first  case  to  interpret  and  challenge  the  Yellowstone  River 
Compact.   This  decision  will  be  very  important  to  other  potential  users  of 
water  in  the  basin,  whether  they  be  in  the  industrial,  municipal  or 
agricultural  sectors.   A  ruling  on  Article  X  could  very  well  affect  the  future 
administration  of  the  Yellowstone  River  Compact. 

As  a  member  of  the  Yellowstone  River  Compact  Commission,  the  Wyoming 
State  Engineer  is  a  party  to  the  case.   Wyoming  submitted  a  brief,  as  did 
North  Dakota  and  Montana,  requesting  that  the  case  be  dismissed.   At  first 
glance,  this  action  may  appear  to  be  ironic,  since  many  believe  that  repeal  of 
Article  X  would  be  in  Wyoming's  best  interests.   The  Attorney  General's  Office 
has  pointed  out,  however,  that  the  State  does  not  want  to  appear  to  be  siding 
with  a  private  corporation,  proposing  to  use  compact  water,  in  a  suit  against 
its  neighbor  Montana.   If  possible,  it  is  preferable  that  any  disputes  be 
resolved  amicably  through  the  Commission. 

Basically,  the  state  is  of  the  opinion  that  the  restriction  is  no  longer 
practical.   With  demand  for  industrial  and  municipal  water  supplies 
increasing,  if  the  water  in  this  basin  is  to  be  developed  and  beneficially 
used,  it  is  more  than  likely  that  it  will  have  to  be  diverted  from  the  basin. 
Not  being  able  to  remove  water  from  the  Yellowstone  River  Basin,  water  that 
constitutes  over  70%  of  what  is  yet  available  in  the  state,  greatly  inhibits 
how  Wyoming  can  utilize  its  remaining  resources. 
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CONCLUSION 


This  paper  has  revealed,  only  superficially,  some  of  the  issues  and 
pitfalls  the  state  of  Wyoming  will  continue  to  face  in  developing  its 
remaining  water  resources.   Some  of  the  topics  it  has  not  addressed  are  the 
affects  of  additional  wilderness  areas,  Wild  and  Scenic  river  designations, 
and  the  Endangered  Species  Act.   Nor  has  it  addressed  the  over-riding  question 
of  funding,  the  effects  of  inflation,  or  public  sentiment. 

The  obstacles  to  water  development  are  numerous,  but  not  insurmountable. 
Water  is  such  a  critical  component  of  this  state's  economic  vitality  that  it 
must  be  regarded  as  a  top  priority. 
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Wyoming's  Heritage— It's  up  to  you 


The  Wyoming  Heritage  Society  is: 

°  An  outspoken  friend  of  the  free  enterprise  system. 
°  A  supporter  of  multiple  use  of  our  public  lands  for 

the  benefit  of  all  citizens. 
°  A  promoter  of  Wyoming  business  and  the  people 

who  make  it  work. 


We  encourage: 


Reasonable  limits  on  government  growth,  taxes, 

expenditures,  and  regulations. 

A  respect  for  the  natural  beauty  and  environment 

of  Wyoming. 

The  proper  development  and  use  of  Wyoming's 

land,  its  minerals  and  its  water. 


We  will: 


Disseminate  non-partisan  factual  information  on 
conditions  affecting  Wyoming's  jobs,  business 
and  lifestyle. 


Which  way,  Wyoming? 
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